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Growing AML Regulatory Scrutiny for 
Real Estate 
Michael Gershberg, Fried Frank 
In January, the US Treasury Department’s Financial Crimes 
Enforcement Network (FinCEN) issued temporary Geographic Targeting 
Orders (GTOs) requiring title insurance companies in Manhattan and 
Miami to identify all beneficial owners in certain major 
residential real estate purchases. The Treasury had for a number of 
years suspected that foreign individuals were laundering illicit 
funds by purchasing high-end real estate in major U.S. cities, and 
hopes the orders will reveal the extent of, and also help begin to 
deter, the practice. Last year, New York City Mayor Bill De Blasio 
issued a similar rule aimed at combatting tax evasion. To 
understand some of the implications of the new rules for the real 
estate market, RANE recently spoke with Michael Gershberg, a 
partner in Fried Frank’s Corporate Department. Excerpts from the 
interview are featured below. 

On the particulars of the FinCEN GTOs 
Specifically, the FinCEN GTOs require the title insurance companies 
involved in real estate transactions to report all beneficial 
owners of legal entities involved in all-cash residential real 
estate purchases worth more than $3 million in Manhattan, New York, 
and more than $1 million in Miami-Dade County, Florida. Beneficial 
owners are all individuals that hold at least a 25 percent 
interest, directly or indirectly, in the purchasing entity.  The 
covered all-cash purchases are those without bank loans or other 
traditional financing.  The orders went into effect March 1st, and 
will last for 180 days (until August 27). Depending on the effect 
that the orders have, they could be renewed, expanded, or made 
permanent after the end of the six-month period. 

FinCEN has identified the real estate markets in New York and Miami 
as relatively unregulated and vulnerable to money laundering. 
Corrupt foreign officials, terrorists, and drug traffickers can 
purchase high-end real estate in those markets, where their wealth 
will be secure regardless of what happens in their home countries. 
FinCEN and other law enforcement bodies will likely use the data 
gathered under the GTOs to determine to what further actions to 
take. 

On what the GTOs mean for the real estate industry 
The GTOs don’t place any direct burden on real estate developers, 
managers, or owners. Title insurance companies will have to give 
names of the ultimate owners of purchasing entities to FinCEN for 
covered transactions and collect verifying documents.  Sometimes 
that’s just a matter of reporting information that they already 
know. If they do not know the identity of beneficial owners, 
though, they may have to investigate further to obtain the 
necessary information and documentation.  
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The real estate industry itself could be next of course, although 
there’s no direct burden on them right now. What we hear from 
FinCEN is that they are looking at facilitators to money 
launderers, such as agents, brokers, lawyers, and insurers. If you 
want to increase transparency, it makes sense to go after all 
parties, and there’s concern about the transparency of real estate 
transactions. The real estate industry should be more aware of AML 
concerns, because there is certainly increased scrutiny now. 
Before, there was an ethos that the industry didn’t care where the 
money came from, and legal requirements from an AML perspective 
were quite limited.  The AML compliance provisions of the Patriot 
Act do not currently apply specifically to real estate title and 
escrow companies. But FinCEN and prosecutors have been looking at 
real estate as an area of concern for a number of years — the new 
FinCEN GTOs are just a continuation of that trend. If the industry 
wasn’t paying attention to AML compliance before, it should 
definitely do so now. It’s important to keep in mind that this 
isn’t just a matter of getting a name from a client and writing it 
down to comply with regulations.  Rather, the whole industry is 
under scrutiny and real estate players should be more aware of the 
source of funds coming into the United States. 

In the end, while the real estate industry my not be happy about 
these GTOs, the industry will do what it needs to do, as have other 
industries that became subject to AML rules. The cost of compliance 
may actually be limited under the GTOs because they’re limited in 
scope. For example, they do not apply when real estate is purchased 
with funds via wire transfer or a mortgage. The compliance burden 
will largely consist of conducting additional due diligence to 
obtain and report the required identifying information and 
documentation, and title insurance companies can also rely upon 
information provided by real estate agents or attorneys. The 
requirements are just going to be incorporated into the process of 
doing business. They may stop some clients from purchasing 
property, but New York City and Miami are still going to be 
attractive real estate destinations. 

On dealing with risky clients  
The GTOs don’t necessarily bar real estate brokers or insurance 
companies from completing deals with potentially risky clients — 
there is no rejection mechanism included in the GTOs. If you came 
upon a red flag, you might reject a client because you don’t want 
to be complicit in money laundering or potential economic sanctions 
violations. If you have reason to believe that funds are illegally 
derived, you file a Suspicious Activity Report. Then, FinCEN 
analyzes them and law enforcement agencies use that information as 
needed for enforcement.  

Dealing with risky clients is a little tricky because there are few 
specific AML compliance rules in the real estate industry.  So 
companies all have their own policies and best practices for 
enhanced due diligence, from looking at public records all the way 
up to hiring private investigation firms. Companies could get a 
comfort letter from a bank located in the US or a Financial Action 
Task Force (FATF) member country certifying that the client is a 
legitimate customer on whom they have performed AML checks. Another 
option is to get detailed information on the source of the funds 
used in the real estate transaction. 

To	regularly	monitor	the	
functioning	of	the	
arrangement	there	will	be	an	
annual	joint	review,	which	
will	also	include	the	issue	of	
national	security	access.		
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In general, simply wanting to hide one’s identity isn’t necessarily 
an indicator of being involved in illicit activity. The client 
could, for example, be a wealthy investor from South America who 
wants to keep his identity secret because his safety could be in 
jeopardy if it was known that he had all this money. However, 
there’s no reason to believe that names and information provided to 
FinCEN under these GTOs will ever become public information. 
On the potential future expansion of the rule  
The current FinCEN GTOs are quite limited in scope, but, as I said, 
it’s just the latest stage in an ongoing push for transparency in 
the real estate industry and might foreshadow increased regulation. 

Ultimately, the information gained by FinCEN during the lifetime of 
these GTOs will decide their fate. In the past, 180-day GTOs like 
this have been renewed for an additional 180 days, and there have 
been cases where they’ve led to increased measures. It depends a 
lot on what FinCEN finds – if they’re learning that a lot of these 
buyers are potentially linked with drug trafficking or corrupt 
foreign officials, that may raise some concerns with the entire 
real estate industry and they may be more likely to impose 
permanent measures, similar to the ones facing financial 
institutions. If it has the effect of weeding out investors that 
were going to invest with illegally obtained wealth, then there 
might be a benefit.  

FinCEN could also expand the rule geographically. There are other 
localities where the real estate market might be considered 
unregulated in the sense that there are a lot of foreign purchases 
and a lack of due diligence in the real estate industry – 
California, for example. It’s possible that FinCEN could turn 
there. It could also extend the new AML reporting and compliance 
requirements to other parties or transactions.  

While nobody prefers increased regulation, affected parties will 
likely adjust and comply with any new rules, just as financial 
institutions did when AML requirements were increased under the 
Patriot Act. 

On the New York City rule and the possibility of new rules in other 
municipalities 
The New York rule doesn’t quite go as far as the FinCEN orders in 
ultimately revealing beneficial owners. It will require all names 
of members of shell companies that purchase or sell high-end real 
estate properties to be disclosed to the city, but its purpose is 
to combat tax evasion. 

We’re not likely to see similar local rules spring up in other 
cities across the country, because cities have less of an incentive 
than the federal government to target their real estate markets in 
order to combat international criminal conduct. New York City is 
different because New York real estate is going to be highly 
sought-after no matter what, and they have the opportunity to 
increase tax revenue. 

 
RANE and Fried Frank will co-host a conference this fall in New 
York City focusing on risk management in the real estate industry, 
including the growing regulatory burden as well as transactional 
issues and challenges. More details will be available on both 
firms’ websites later this summer. 
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ABOUT THE EXPERT 
Michael T. Gershberg is a corporate partner resident in Fried Frank's 
Washington, DC office. His practice focuses on the representation of 
foreign and domestic clients regarding the application of economic 
sanctions and export control laws and regulations, including the Export 
Administration Regulations (EAR), International Traffic in Arms 
Regulations (ITAR), and economic sanctions administered by the Office of 
Foreign Assets Control (OFAC). Gershberg also advises clients on their 
obligations under the anti-boycott and anti-money laundering rules. 
 
ABOUT FRIED FRANK  
Fried, Frank, Harris, Shriver & Jacobson LLP advises the world's leading 
corporations and financial institutions on their most critical legal needs 
and business opportunities. The Firm's approximately 450 lawyers are based 
in North America and Europe. More information can be found 
at www.friedfrank.com. 
 
ABOUT RANE 
RANE is an information services and advisory company serving the market 
for global enterprise risk management. We provide access to, collaboration 
with, and unique insights from the largest global network of credentialed 
risk experts covering over 200 categories of risk. Through our collective 
insight, we help enterprises anticipate emerging threats and manage 
today’s most complex risks more effectively. 
 
 


